
SUPIRPLE COURT OF THE UNITED STATES

Washington, D. C.

Chambers of
The Chief Justice
1929 Twenty-fourth Streets N. W.

December 30, 1944

Honorable Francis Biddle
Attorney General of the United States
Department of Justice
Washington, D. C.

Dear Mr. Attorney General.

Py direction of the Supreme Court I transmit to you
herewith a rule of criminal procedure for the District Courts
of the United States which has been prescribed by the Supreme
Courts pursuant to the Act of May 9, 1942, 56 Stat. 271. The
rule is as follows:

"Rule regulating criminal appeals by the United
States under the Act of May 9, 1942, 56 Stat. 271:

"Rules of criminal procedure after plea of guilty,
or verdict or finding of guilt, promulgated from time
to time pursuant to the Act of February 24, 1933, c.
119 (47 Stat. 904) as amended shall be applicable to
appeals by the United States under the Act of May 9,
1942, c. 295, s 1 (56 Stat. 271), 18 U.S.C. 682, ex-
cept that the time for taking such appeals shall be
as prescribed by the said Act of May 9, 1942."

The Court requests vou, as provided in that Act, to re-
port this rule to the Congress at the beginning of the regular
session in January next.

I have the honor to remain

Respectfully yours

(signed) Harlan F. Stone

Chief Justice of the United States



OFFICE OF TIM' ATTORITEY GnI'ERAL

Washington, D. C.

January 5, 1945

To the Senatc and House of Representatives of the

United States of Amorica in Congress assembled:

I have the honor to report to the Congress under the

provisicns of the Act of May 9, 1942, chapter 295 (56 Stat. 271; UJ.S.

Cod0,) 'titc 18, sec. 682), at the beginning of a regular session

thcQrof coLmnncing on the 3d day of January, 1945, tho enclosed rule

rccgulatinL, criminal appeals by the United States undor the Act of

May 9, 1942 (56 Stat. 271).

By letter of D,.icembor 30, 1944, from the Chief Justice of

thc Unitcl States, a copy of which is tranamitted herewith, I am

advisce t.-at such rule has bocn prescribed by the Supremi Court

pursiuant to the Act of May 9, 1942, chapter 295; and I am roquosted

by the Su2?;xma Court to report this rule to the Congress at the

be-innina of the regular sossion in January 1945.

Respectfully,

(sgrd) Fancis Bddle

Attorney General.



SUPREME COURT OF TIE UNITED STATES

Washington, D. C.

Chambers of

The Chief Justice

1929 - 24th Street, N. W.

December 16, 1945.

Mr. Arthur T. Vanderbilt
744 Broad Street
Newark, New Jersey.

Dear Mr. Vanderbilt:

Following your conference with the Court on the
subject, the Court has given further consideration to
the question whether the proposed rules should not be
submitted to Congrese, and has now reached the following
conclusions:

(1) That it is desirable, before submission of
the proposed rules to Congress, that they should receive
the consideration of the judicial conferences in all of
the ten circuits and that any suggestions and criticisms
of the rules which may be formulated as the result of
those conferences should be considered by the Committee.

(2) That the amendments of the rules already pro-
posed by the Committee, and such others as it may now be
ready to propose which have not been submitted to the
conferences, should be submitted to them and generally
circulated among members of the Bench and Bar, as was done
in the case of the Rules of Civil Procedure.

(3) That the rules and proposed amendments should
not be submitted to Congress until they have been circulated
as suggested, considered by the circuit conferences and the
Committee, and then considered by the Court.

In order that the Court may have opportunity for
proper consideration of the rules and any further amendments
which may be proposed, before their submission to Congress,
it will be necessary that they be finally submitted to the
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Court with the recommendations of the Committee not later
than September 1, 194 4 . It is therefore desirable that
such steps be taken now as may be needful to insure con-
sideration of the rules as amended, by the several judicial
conferences and by the Bench and Bar, in time to enable the
Committee and the Court to act upon their suggestions before
transmitting the rules to Congress. I therefore suggesT
that you in cooperation with the Circuit Justices, by
some plan to be agreed upon endeavor to arrange with the
several Senior Circuit Judges dates for the conferences of
their respective circuits which will make it possible to
carry out this plan. The Circuit Justices will be glad to
cooperate to this end. The Court will also undertake to
make a study of the proposed rules in their present form
and the amendments which have already been proposed, and
to communicate to you by the end of the present term such
suggestions and criticisms as they may wish to make.

Yours sincerely

/sf Earlan F. Stone



SUMMARY OF CHANGES IN THE PRELIMMARY DRAFT OF

FERAL RULES OF CRIMINAL PROCEMlRM

The purpose of this memorandum is to indicate the differences
between the preliminary draft of the Federal Rules of Criminal Procedure
and the revised draft submitted to the Supreme Court. *Thi memorandum
summarizes only those changes in the preliminary draft which affect the
substance and does not list minor stylistic alterations and improvements
which do not affect the meaning.

As there have been some changes in the numbers of the rules,
the numbers here used are those which are attached to the rules in the
revised draft, the corresponding numbers used in the preliminary draft
being indicated in parentheses, if there is any difference between them.

Rule 1.

No change.

Rule 2.

No change.

There is a minor change in this rule, in that the last four
words, -- "and filed with him" were stricken out. The rule defines
"complaint." Filing should be no part of the definition.

Rule 4La).

A new sentence is inserted in lines 5-6: "The warrant may be
issued to any officer authorized by law to serve it." This provision
embodies what is generally regarded as existing law amd it seemed desir-
able to include it in the interest of clarity.

Rule 4 ( .

No change, except that the last sentence was carried forward
and embodied in the first sentence, in the interest of succinctness,

Rule 4(b)2)2.

Nio change.

rule 4Lc)(l).

No change.
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Rule 4Lc(2.

This paragraph has been changed so as to provide that "A warrantor a summons may be executed or served anywhere within the jurisdiction ofthe United States." The effect of this provision would be to. simplfy andeliminate some of the steps in the present practice in respect to the
arrest of fugitives. The existing procedure In ouch oases is as follows:
a warrant is issued In the district Vhe6e the prosecution la Instituted andis delivered to the marshal, who then files a non eat return; the original
warrant, the papers on which It was Issued ande ano eat return are thentransmitted to the district in which the fugitive has been arrested or inwhich it has been expected to apprehend him; and a new warrant Is issued
in that district. Under this rule It will be possible to eliminate severalof the steps and merely to tranamit the original warrant to the districtwhere the fugitive Is found. This warrant will then constitute authorityfor the arrezt. This change will not affect the rights of the defendant inrespect to removal, for whatever other removal proceedings would be other-wise required would still have to be taken.

This change was suggested by the Committee on United States Com-missionere created by the Conference of Senior Circuit Judges and of which
Honorable Carroll C. Hincks, United States District Judge for the Districtof Connecticut, ts Chairman. It was also suggested by Ronorable John E.Miller, United States District Judge for the Eastern District of Arkansasand Honorable E. Church Ford, United States District Judge for the EasternDistrict of Kentucky, as well as by several United States Attoreys andprivate practitioners.

Rule (c(.

No change.

Rule _4(o)(4).

No changes except of a purely stylistic nature.

Rule 5(a).

This rule has been revised In the Interest of clarity, in orderto avoid what appeared to be an unintended but implied ambiguity. Therehas been no change in meaning.

Rule 5(b) of the Preliminary Draft.

This rule has been stricken and nothing Inserted in Its place.There is widespread and emphatic opposition to the rule among Federaljudges, high federal officials end the bench and bar generally. Oppo-aition was expressed at every judicial conference that has taken place.Resolutions opposing the rule were adopted at the Judicial Conferences
for the Third and Ninth Circuits and the Institute on Criminal Rules
held by the American Bar Assoc-iation at Its recent annual meeting. Thefollowing Federal judges, among others, bave expressed an affirmative
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objection to the rule, aether by letters to the Cammittee or by speeches
or other statements:

C itJugs: Honorable Herbert F. Goodrich of the
Third Circuit;

Honorable John J. Parker of the
Fourth Circuit;

Honorable Farvey M. Johnsen of the
Eighth Circuit;

Honorable Elwood Hamilton of the
Sixth Circuit;

Honorable John B. Sanborn of the
nighth Circuit;

Honorable Joseph Woodrough of the
Eighth Circuit;
and,

Honorable Harold M. Stephens of the
United States Court of Appeals
for the District of Columbia.

District Judges: Honorable William F. SiiC.th of the
District of Few Jersey;

Honorable Leslie R. Darr of the Eastern
and Middle Districts of Tennesoee;

Honorable Yc Svinford of the Eastern and
Web tern Districts of Kentucky;

Honorable Shackelford Miller of the
Western District of Kentucky;

Honorable Fred M. Raymond of the
Western District of Michigan;
and,

All District Judges of Michigan, generally.

Honorable John C. Knox of the
Southern District of New York;

Honorable Alfred D. Barkedale of the
Western District of Virginia;

Honorable John C. Collet of the Eastern
and Western Districts of Missouri;

Honorable John E. Miller of the
Western District of Arkansas;
and;

Honorable Gunnar H. Nordbye of the
District of Minnesota.

The Attorney General; Honorable J. Edgar Hoover, Director of
the Federal Bureau of Investigation, and Honorable Elmer L. Irey, Chief
Coordinator of the Treasury Enforcement Agencies, opposed the rule. It
was also opposed by former Attorney General Homer Cummings; by the attor-
neys of the Criminal Division of the Department of Justice; numerous
United States Attorneys; Floyd E. Thompson, President of the Chicago Bar
Association; and various bar comittees, as well as a number of private
practitioners.
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The opposition was based on two distinct grounds. Many objected
to the rule on the merits. Others felt strongly that irrespective of its
merits the subject should be left to development by future judicial dsci-
sions, in view of the fact that the Mcdabb and Anderson cases seem to be the
first to lay down the principle involved in the rule. It was urged that it
was premature to crystallize the rule-at this time but that It should be left
to future elucidation and Development by later decisions. It was pointed out
that this is in accord with the general principle proposed by the Committee
that rules of evidence should be left to judicial decisions instead of being
formulated in the Rules. (See Rule 28).

Rule 5(b) of revised draft.

(This corresponds to Rule 6(R) of the Preliminary Draft.)

No change, except that the phrase "right to counsel" is modified
to read "right to retain counsel," in order to make it clear that the defend-
ant is entitled to retain counsel to appear in his behalf at a hearing before
a commissioner and to avoid the possible implication that he is entitled to
have counsel assigned to him for that purpose if he isv ithout counsel, It
was the intention of the Committee that counsel should be assigned only for
proceedings in court as distinguished from preliminary proceedings before
commissioners. This is In accord with present practice.

The Committee has also inserted a provision that the commissioner
shall inform the defendant that he is not required to make a statement
(Lines 14-16).

Rule 2L(c.

(This corresponds to Rule 6(b) of the Preliminarly Draft,)

No change, except that the last sentence of the original rule was
stricken out. The deleted provision was a requirement that if the commis-
sioner who conducted the preliminary hearing was not the comissioner who
issued the warrant, the former should notify the latter of the disposition
of the case. It was deemed that the requirement was unnecessary and even
if needed could be handled administratively by the Administrative Office
of the United States Courts.

Rule 6 (a.

(This corresponds to Rule 7(a) of the Preliminary Draft.)

No changes, except slight stylistic improvements in the first
sentence.

Rule 6()L).
S.~R

(This corresponds to Rule 7(b)(1) of the Preliminary Draft.)

Bias as a ground for challenging grand jurors was omitted, be.
cause of urgent suggestions that bias of a grand juror wae not recognized
as a ground of challenge at common law and Is not recognized in the federal



courts 'of'aiy, in view of the fact that historically grand jurors could act
on thei: own personal knowledge and their own initiative. Today occasion-
ally grand juries act on their own initiative and in such a situation they
can hardly be said to be impartial. These Sugge8tions were advanced by
Honorable Orie L. Phillips, United States Circuit Judge for the Tenth Cir-
cuit, and by the Federal judges of Michigan, as vell as by the Criminal
Division of the Department of Justice, and by a number of United States
Attorneys and private practitioners.

Rule 6(b)(2).

(This rule corresponds to Rule 7(b)(2) of the Preliminary Draft.)

The same change was made in this rule as was made in Rule 6(b)(1),
immediately preceding, and for the same reason. In the second sentence, the
word "need" was changed to "shall" in order to confom to the existing statute
(U.S.C., Title 18, Sec, 566(a)). Other minor changes made were purely stylis-
tic.

Rule 6(c)e

(This corresponds to Rule 7(c) of the preliminary draft.)

Ho change.

(This corresponds to Rule 7(d) of the preliminary draft.)

The word "clerks" was deleted in the enumeration of persons who
may be present in the grand jury room. Minor stylistic changes were also
made,

Rule ie).

(This corresponds to Rule 7(e) of the preliminary draft.)

The first sentence is new. It was intended to give expression to
the existing right of attorneys for the government to secure a copy of the
transcript of the testimony given before the grand jury for use in the per-
formance of their duties.

In line 53, the words "and other judicial proceedings" were changed
to "a Judicial proceeding." Other minor changes were made of a purely stylis-
tic nature.

Rule 6(f).

(This rule corresponds to Rule 7(f) of the preliminary draft.)

The phrase "the judge in open court" is changed to read "a Judge
in open court.,"
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Rule6(.
A ~~~n

(This rule corresponds to Rule 7(g) of the preliminary draft.)

Minor stylistic changes were made.

Rule 7(a).

(This rule corresponds to Rule 8 of the preliminary draft.)

The first sentence of the rule as contained in the preliminary
draft was stricken as surplusage. In addition there were minor stylistic
changes.

Rule L(b).

(This rule corresponds to Rule 8(b) of the preliminary draft.)

Additional safeguards to surround a waiver of indictment have
been inserted, namely, requirement that the defendant be advised of the
nature of the charge and of his rights and that the waiver be in open court.
On the other hand, the requirement contained in the preliminary draft that
the defendant in such a case be represented by counsel was stricken. It
has been pointed out by a number of judges that this requirement would have
resulted in delays, whereas the principal purpose of the provision for waiver
of indictment is to make it possible for a defendant unable to give bail and
desiring to plead guilty to avoid any unnecessary preliminary incarceration
in jail.

Rule (c)

(This rule corresponds to Rule 8(d) of the preliminary draft.)

Rule 8(c) of the preliminary draft containing the requirement of
leave of court to file an information has been stricken because of objections
on the part of a number of judges, as well as United States Attorneys. It
did not seem logical that permission of the court should be required for
the institution of a prosecution. The first part of Rule 8(d) was carried
into Rule 7(c) which otherwise remains unchanged.

Rule 7(d).

(This rule corresponds to Rule 8(e) of the preliminary draft.)

No changes.

Rule 7(el.

(This rule corresponds to Rule 8(f) of the preliminary draft.)

Minor stylistic changes were made.
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Rule 7(r).
(This is a new rule and there is no corresponding provision in
the preliminary draft.)

It has been suggested that the omission in the preliminary draft
of any reference to a bill of particulars may be construed as an implication
that bills of particulars were abolished. This was not the intention of the
Committee and accordingly this provision for bills of particulars was insert-
ed, with a limitation on the time when a motion for a bill may be made in
order to preclude the use of such motions for dilatory purposes.

Rule .

(This corresponds to Rule 9(a) of the preliminary draft.)

No change.

Rule 8(b).

(This corresponds to Rule 9(b) of the preliminary draft.)

The words "or resulting in" are deleted from the clause "or in the
same series of acts or transactions constituting or resulting in an offense
or offenses." The last sentence was revised in the interest of clarity.

Rule (a.

(This corresponM to Rule 10(a) of the preliminary draft.)

The first sentence has been clarified as to phraseology. Minor
stylistic changes in the balance of the paragraph.

Rule yeb)(l)

(This corresponds to Rule l0(b)(l) of the preliminary draft.)

A provision was added at the end of the paragraph to the effect
that "tthe amount of bail may be fixed by the court and endorsed on the
warrant." The purpose of this provision is to permit the continuation of
a desirable practice now prevailing in some districts, under which the
amount of bail is endorsed by the court on a warrant issued pursuant to
indictment, in order that bail may be promptly given by the defendant before
a commissioner or clerk of the court. Othervise it would be necessary to
bring the defendant before the court, at times necessitating his detention
in jail over night or even longer in districts embracing large areas.

This change was urged by a number of judges.

Rule 9(b)(2).

(This corresponds to Rule lO(b)(2).)

No change.



Rule 2(C)(L)U.

(This corresponds to Rule l0(c)(1) of the preliminary draft.)

The last sentence of the paragraph is new and was added for the
purpose of expressly imposing on the arresting officer the duty of bringing
the arrested person promptly before the court.

Rule 2(c)(2).

(This corresponds to Rule lO(c)(2) of the preliminary draft.)

Minor stylistic changes.

Rule 10.

(This corresponds to Rule 11 of the preliminary draft.)

The only change is the omission of the words "if he consents,"
thereby rendering unnecessary a consent of the defendant to a statement
of the substance of the charge instead of a reading of the entire indict-
ment at the arraignment. This change was urged by a number of judges and
corresponds to present practice. A defendant may be better protected by
having stated to him the substance of the charge than by a reading of the
entire indictment which may mystify him, especially as under this rule he
would be informed of his right to a copy of the indictment.

Rule 11.

(This corresponds to Rule 12 of the preliminary draft.)

There has been deleted the requirement that the court shall not
accept a plea of guilty without first determining that the indictment or
information charges an offense. Objection to this requirement was urged by
a number of judges.

In the second sentence the clause "or if the court refuses to
accept a plee of guilty" was inserted for the purpose of covering every
possible contingency.

Rule 12(a).

(This corresponds to Rule 13(a) of the preliminary draft.)

Revision in phraseology in the interest of clarification, without
any change in substance.

Rule Eib)(1).

(This corresponds to Rule 13(b)(1) of the preliminary draft.)

Minor stylistic changes.



Rule 12(b)(2).

(This corresponds to Rule 13(b)(2) of the preliminary draft.)

The phraseology has been revised in the intere3t of clarity,
without change of substance.

Rule b .

(This corresponds to Rule 13(b)(3) of the preliminary draft.)

Minor stylistic changes.

Rule IZ(b)(h.

(This corresponds to Rule 13(b)(4) of the preliminary draft.)

This paragraph has been revised as to phraseology in the interest
of clarity without any change in substance.

Rule l2(b)(5.

(This corresponds to Rule 13(b)(5) of the preliminary draft.)

The first two sentences are new and are intended expressly to
reserve to the defendant the right to plead over if a preliminary motion
is decided against him.

The last sentence is new and is intended to embody the existing
statutory provisions tolling the statute of limitations in the event teat
an indictment or information is diamissed on a ground not involving the
merits. (U.S.C., Title A8, Seca. 556 (a), 587 and 588.)

(This corresponds to Rule 14 of the preliminary draft.)

The words 'at any time upon motion of the defendant, of the
government, or of its own motion," were deleted as unnecessary.

A new sentence has been added providing that a sevorance of de-
fendants may be granted only before trial. This was deemed necessary in
order to preserve the rights of prosecution in the case of a defendant who
has been placed in jeopardy.

Rule 14.

(This corresponds to Rule 15 of the preliminary draft.)

No change.



Rule 12.

ohi' correSpOTd-s to Rule 16 of the preliminary draft,)

N.o change.

Rule 16.

(Thia corresponds to Rule 17 of the preliminary draft.)

This rule, which relates to notice of alibis has been completely
-ewritter. and changed in substance. Under the original rule a defendant
gntendr.lr to offer proof of alibi was required to give notice only in the
event that the government first served a specification on the defendant. In
sther Words the ddfendant would have been obligated to serve a notice of
albi only if the government served what amounted to a demand for such notice.
'erious objection was interposed to the requirement that the government make

tte first move. It was urged that this feature of the rule made it absolutely
Ineffective. Under the revised rule, which in this respect correop.5nds to
'he statutory provisions in the majority of those States which embody such a
reovision in their codes, the defendant would have to take the first step by

!er7U A a notice of alibi or at least by moving to require the government to
ecify the time and place of the commission of the alleged offense.

Rule .

'This corresponds to Rule 18 of the preliminary draft.)

Mi..or stylistic changes without any modification in substance.

Rule 18.

h3ia corresponds to Rule 19 of the preliminary draft.)

Tlhi rule relates to discovery in behalf of the defendant. The
-carm --ot privileged'" have been stricken and the following clause inserted

i eA thereof: "obtained from. or belonging to the defendant or constitu-
- ' g e9ilFence in the proceeding." This change effectuates more clearly
*na: tne crevious text of the rule the actual intention of the Committee.

Rule 19.

lhiq corresponds to Rule 20 of the preliminary draft.)

A provision for issuing subpoenas in blank eas been added to

For the sake of clarity paragraph (a) has been divided into two,
a and (b), and the remaining paragraphs re-numbere&. There are

-J@ 3:v7!3v:c X22fi6'49D

Rule 20.

T-as corresponds to Rule 40(a) of the preliminary draft.)

The rule has been transferred to a more logical place.



Rule 21.

(This corresponds to Rule 40(b) of the preliminary draft.)

No change.

RUe 22,

(This corresponds to Rule 40(c)(1) of the preliminary draft)

There are minor stylistic changes. The only change in substance
is the elimination of the requirement of representation by counsel as a pre-
requisite to defendants consent to plead guilty in the district where he
is arrested, if the prosecution was instituted in another district. In
addition the word "certified" is deleted from the phrase "certified copy
of the indictment or information."

Rule 23.

(This corresponds to Rule 4O(c)(2) of the preliminary draft.)

In the interest of clarity the rule has been subdivided into three
subsections.

Rule 24.

(This corresponds to Rule 40(d) of the preliminary draft.)

Minor stylistic changes.

Rule,

(This corresponds to Rule 21 of the preliminary draft.)

Minor stylistic changes.

In Subsection (b), in the interest of clarity, the words "at
any time before verdict" are inserted.

Rule 26.

(This corresponds to Rule 22. of the preliminary draft.)

Subsection (c) relating to alternate jurors is changed by striking
out the provision under which an alternate juror might replace a regular
juror after the jury has retired and its deliberations have commenced, The
rule is made to correspond to Rule 47(b) of the Federal Rules of Civil Pro-
cedure, under which alternate jurors may replace regular jurors only prior
to the time the jury retires to consider its verdict. This change was made
in view of the doubtful constitutionality of the original provision.

Rule 27.

(This corresponds to Rule 23 of the preliminary draft.)

No change.
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Rule 28.

(This corresponds to Rule 24 of the preliminary draft.)

The phrase "in the light of reason and experience" has been added
at the end of the last sentence. This addition does not change the meaning,
but merely clarifies the purpose of the rule. *&he words "they may be" are
inserted immediately preceding the word "interpreted."

Rule 29.

(This corresponds to Rule 25 of the preliminary draft.)

No change.

(This corresponds to Rule 26 of the preliminary draft.)

A provision has been inserted requiring expert witnesses appointed
by tio court to advise the parties of their findings, if any. The last pro-
vision of the original rule, requiring parties to give notice of names of
expert witrneses to be called by them, was stricken,

Minor stylistic changes were made.

(This corresponds to Rule 27 of the preliminary draft.)

In Subsection (b), ten days was changed to five days, to conform
to a similar time limitation on motions for a new trial.

Minor stylistic chEi-ges were also made.

Rule 32.

(This corresponds to Rule 28 of the preliminary drafte)

The first sentence was changed to correspond to Rule 51 of the
Federal Rules of Civil Procedure: the words "at the close of the evidence
unless further time is granted" were changed to read - "at the close of the
evi.dence or at such earlier time during the trial as the court reasonably
directs,"

Rule 33.

(This corresponds to Rule 29 of the preliminary draft.)

Subsection (e) was changed by striking out a provision for a stip-
ulation that verdict may be by a majority of the jurors. Objections were
raised to this provision as being unrealistic in that no defendant would be
likely to stipulate that a verdict which is less than unanimous shall be
accepted. Rule 25 contains a provision for stipulating that the jury shall
consist of less than twelve. This is, hownver, a different matter.
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Rule 34(a.

(This corresponds to Rule 30(a) of the preliminary draft.)

This provision was rewritten in the interest of clarity. Part of
the first sentence was stricken as unnecessary. The rule, however, is not
substantially changed. The last sentence of Rule 34(b) was transferred to
this rule.

Rule 34(b).

(This corresponds to Rule 30(b) of the preliminary draft.)

No change, except that last sentence was transferred to Rule 34(a).

Rule i d(C ,

(This corresponds to Rule 30(c)(1) of the preliminary draft.)

The second sentence of the original rule has been stricken, Many
judges objected to the requirement contained in it that a presentence inves-
tigation shall not be commenced until after conviction, indIcating that as a
practical matter this restriction would result in diminishing the use of pre-
sentence investigations.

Rule 34(c)(2).

(This corresponds to Rule 30(c)(2) of the preliminary draft.)

Minor stylistic changes.

Rule.34(d).

(This corresponds to Rule 30(d) of the preliminary draft.)

A provision has been added empowering the court to set aside the
judgment of conviction and to permit the defendant to withdraw a plea of
guilty even after sentence, in order to correct'manifest injustice. Minor
stylistic changes were also made.

R ule L4e).

(This corresponds to Rule 30(e) of the preliminary draft.)

No changes.

Rule 35,

(This corresponds to Rule 31(c) of the preliminary draft.)

The last sentence relating to motions for a new trial based upon
the ground of newly discovered evidence has been extended by including therein
motions made upon the ground that the defendant has been deprived of a consti-
tutional right. The purpose of this amendment was to make it possible for the
trial court to hear some of the matters that are now raised by a writ of
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habeas corpus in the district in which the defendant is imprisoned.

The time within which to make a motion for a new trial on the

grounds other than newly discovered evidence was changed from three days

to five days.

Rule 36.

(This corresponds to Rule 31(d) of the preliminary draft.)

The time to make a motion in arrest of judgment was changed from
three days to five days after verdict or finding.

Rule7.

(This corresponds to Rule 31(b) of the preliminary draft.)

The words "without regard to whether the term of court at which the

sentence was imposed has expired&" were stricken as surplusage, in the light
of the general provision found in Rule <7(c) of the revised draft.

The words "upon motion made" were stricken.

Rule 38.

(This corresponds to Rule 31(a) of the preliminary draft.)

The words "of its own initiative or on the motion of any party" were
stricken as surplusage.

Rule_39(a {1.

(This corresponds to Rule 35(a)(1) of the preliminary draft.)

The requirement that in addition to filing a notice of appeal, a
copy of the notice must be served upon the adverse party has been stricken,
in order to correspond with the Civil Rules, which contain no such require-
ment. (Rule 73(a) of the Federal Rules of Civil Procedure).

Rule L9(a)2_2,

(This corresponds to Rule 35(a)(2) of the preliminary draft.)

The second sentence relating to the preservation of the right of a
defendant to appeal, if he is not represented by cosmeel, has been revised
in the light of numerous objections on the part of many Federal judges, but
the substance has been preserved. A defendant who is not represented by
counsel and who is convicted after trial would be advised of his right to
appeal and at his request the clerk would prepare and file notice in his be-

half.

Rule_29b).

(This corresponds to Rule 35(b) of the preliminary draft.)

No change except a minor one of a stylistic nature.
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Rule 40,

(This corresponds to Rule 36 of the preliminary drafte)

No change except minor ones of a stylistic nature.

Rule 40 of the preliminary draft.

This rule has been shifted and becomesRuleas 20-24 of the present
draft. (See Elprae)

Rule 41~a).

(This corresponds to Rule 37(a) of the preliminary draft.)

No change except a minor one of a stylistic nature.

Rule q1b).

(This corresponds to Rule 37(b) of the preliminary draft.)

Paragraph 2, which provided for the printing of pertinent portions
of the record as appendices to briefs has been stricken. This was done in the
light of objection on the part of all of the Circuit Judges for the Tenth Cir-
cuit and the Senior Circuit Judge for the Fifth Circuit, on the ground that
the so-called "Appendix" Rule was not considered suitable for the Circuit
Courts of Appeals for those Circuits. This action leaves open the matter of
printing records, which thereby becomes subject to regulation by individual
Circuit Courts of Appeals. This is the same situation as exists in the Civil
Rules.

Minor stylistic changes were made in paragraph (2).

Rule 41i(c.

(This corresponds to Rule 37(c) of the preliminary draft,)

No change.

This rule has been stricken and nothing substituted in its place.
The conclusion was reached that it was surplusage andl unnecessary.

Rule 41(d),

(This corresponds to Rule 37(e) of the preliminary draft.)

This rule was changed so as to substitute present Rule X of the
Rules of Criminal Appeals. The changeB Are of minor significance.

Rule 42,

(This corresponds to Rule 32 of the preliminary draft.)

This rule has been rewritten and revised in the interest of clarity,
without change of substance.
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46.

Rule 43.

(This corresponds to Rule 33 of the preliminary draft.)

A number of veribal changes have been mde in the interest of clarity,
without change of substance.

Rule 44.

(This corresponds to Rule 314 of the preliminary draft.)

No change, except minor stylistic alterations and a ohange in the
heading of paragraph (b).

Rule 45.

(This corresponds to Rule 38 of the preliminary draft')

No change9

Rule 46.

(This corresponds to Rule 39 of the preliminary draft.)

This rule has been rewritten in the interest of clarity and succinct-
ness, without any change in substance. The first sentence has been omitted
as unnecessary.

Rule 47.

(This corresponds to Rule 41 of the preliminary draft,)

There are minor stylistic changes only.

Rule 48.

(This corresponds to Rule 42 of the preliminary draft.)

There are verbal and stylistic changes in the interest of clarity
and accuracy, without, however, change in substance,

Rule 49,

(This corresponds to Rule 45 of the preliminary draft.)

No change.

Rule 50.

(This corresponds to Rule 44 of the preliminary draft.)

No change.

Rule 51.

(This corresponds to Rule 45 of the preliminary draft.)

Minor stylistic change.



Rule_52.

This is a new rule.

Rule -5.

(This corresponds to Rule 46(a) of the preliminary draft.)

No change.

Rule 46(b) of the preliminary draft has been
strickL-t as unnecessary.

Rule 54.

(This corresponds to Rule 47 of the preliminary draft.)

Minor stylistic change.

(This corresponds to Rule 48 of the preliminary draft.)

No change.

Rule 56.

(This corresponds to Rule 49 of the preliminary draft.)

No change.

(This corresponds to Rule 50 of the preliminary draft.)

A number of verbal and stylistic changes-were made without any
change in substance.

In Subsection (a)(5) a reference to proceedings under the
Federal Juvenile Delinquency Act was added.

In Subsection (c) the definition of "officer' ws stricken
as unnecessary. A definition of "attorney for the Government" was added.
Rule 13(c) of the preliminary draft was transferred In the form of a
definition to Subsection (c).

Rule 58.

(This corresponds to Rule 51 of the preliminary draft.)

A minor stylistic change.
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Rule 59.

(This corresponds to Rule 52 of the preliminary draft.)

No change.

Rule 60,

(This correeponds to Rule 53 of the preliminary draft.)

No change.

Rule 61.

(This corresponds to Rule 54 of the preliminary draft.)

No change.

Rule 62,

(This corresponds to Rule 55 of the preliminary draft.)

Minor etylistic change.

Rule 63.

(This corresponds to Rule 56 of the preliminary draft.)

No change.

.

_ ,
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